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Outline of Topics 

• Jurisdiction 
• Wetlands and Waters of the U.S. 
• What do we regulate? 
• Permit Process 
• Application Submittal/Example Plans 
• Mitigation 
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Map of Galveston District 
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Jurisdiction  
Regulations and Definitions 

Section 10 – Rivers and 
Harbors Act of 1899 

• all navigable waters of the U.S. 
• subject to ebb and flow of 

tide shoreward to the mean 
high water mark 

• presently used, or have 
been used in the past, or 
may be susceptible to use 
to transport interstate  or 
foreign commerce 

• extends seaward to include all 
ocean waters within a zone 
three nautical miles from the 
coast line (the "territorial seas")  

Section 404 – Clean Water 
Act of 1972 

• “Waters of the United 
States, including the 
territorial seas" plus… 

• Waters of the United States 
in 33 CFR 328.3(a) 
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Jurisdiction (JD) 
Section 10 – Rivers and 

Harbors Act of 1899 
Section 404 – Clean Water 

Act of 1972 
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Waters of the U.S.  
as defined in 33 CFR 328.3(a) 

• Surface water tributary systems (including intermittent 
streams, and associated water bodies) 

• Adjacent Wetlands 

• Vegetated Shallows (ex: Seagrass Meadows) 

• Sanctuaries and Refuges  

• Coral Reefs 

• Riffle and Pool Complexes 

• Some isolated waters (ex: sloughs, prairie potholes, 
playa lakes, natural ponds, abandoned construction and 
mining pits) 
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• Hydrology = Water 
 

• Hydrophytic Plants =  
Plants Adapted for Wet Conditions 

 
• Hydric Soils = Wet 

What is a Wetland? 
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Examples of Wetlands 
Bottomland Hardwood 

Forested Wetlands Freshwater Wetlands 
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Examples of Wetlands 
Fringe Wetlands in a 

Riverine System Salt Marsh 
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Wetland Identification and 
Delineation 

• A tool that identifies the presence/absence, 
amount, and type of aquatic resources within 
the defined project boundaries 
 

• The 1987 Wetland Delineation Manual 
maintains the technical guidance and 
procedures 
 

• The regional supplements contain wetland 
indicators, delineation guidance, and other 
information specific to the particular region 



BUILDING STRONG® 

Documenting Jurisdiction  
(Section 10, 404, or both) 

• Form used to document the amount and type of 
aquatic resources within the defined project 
boundaries that are subject to our regulations 
(Section 10, 404, or 10/404) 
 

• May require coordination with EPA and Corps HQ 
• Approved for 5 years 
• Can be appealed through the appeal process as 

outlined in 33 CFR Part 331 

Approved Jurisdictional Determinations (AJD)  
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Documenting Jurisdiction  
(Section 10, 404, or both) 

 

• Form that documents ALL aquatic resources that 
APPEAR within the defined project boundaries 
 

• ALL aquatic resources will be considered to be 
jurisdictional for the purposes of permitting and 
mitigation 
 

The Preliminary JD is not appealable, however an 
Approved JD can be requested at any time. 

Preliminary Jurisdictional Determinations (PJD)  
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What do we regulate?  
Work, Structures, Fill 

Rivers and Harbors Act of 1899 
 
Section 10 – Requires 
permit from the Corps for 
structures or work in, or 
affecting, the course, 
location, or condition of a 
navigable water of the 
United States 

 
 
 

Clean Water Act of 1972 
 
Section 404 – Requires 
authorization from the U.S. 
Army Corps of Engineers to 
discharge dredged or fill 
material into waters of the 
United States 
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Fill Material 

 

Any material placed in waters of the U.S. 
where the material has the effect of 

replacing any portion of a water of the U.S. 
with dry land or changing the bottom 
elevation of any portion of a water 
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Section 10 – Rivers and Harbors Act of 
1899 

Structures Work 
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Examples of Regulated Activities 



BUILDING STRONG® 

Section 404 – Clean Water Act of 1972 
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Examples of Regulated Activities 
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Examples of Regulated Activities 
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Examples of Regulated Activities 
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Corps Permit Process 
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Corps Permit Process 

Who Needs A Permit?  
 

 

Anyone who conducts 
work, places structures, 
or discharges fill in a 
jurisdictional aquatic 
resource may need a 
permit. 

 
 

Is a Permit Required? 
 

If in doubt, ASK. 
 

The Corps will make 
determinations and 

verify wetland 
delineations. 
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The Corps’ Permit Is one Trigger That 
Subjects the Regulated Activity to 

Jurisdiction of Other Laws 

• The Corps’ permit is one of many possible Federal 
actions that initiates review under other environmental 
laws such as: ESA, NHPA, NEPA and others   

• If a Corps permit is not required, these other acts may or 
may not apply to the proposed action 
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Stepwise Process of Review 

Avoid 

Minimize 

Then 

Mitigate 
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Important Notes 

 
• It is highly recommended that you 

coordinate with the Corps 
 

• Consultants can give their opinion, but the 
final jurisdictional authority lies with the 

Corps 
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Tips on Working with Corps 

• Contact the Corps EARLY in project 
planning 
 

• Attend pre-application meetings OR Joint 
Evaluation Meetings 
 

• Be aware that heavy Regulatory Program 
workload may delay Corps decisions 

 



BUILDING STRONG® 

Joint Evaluation Meeting (JEM) 
Process 

• Held 2nd Wednesday of each month from 9:30 am 
to 4 pm 
 

• Participation is requested by Applicants  
 

• Forum to meet with State and Federal Resource 
Agencies to discuss planned/proposed projects 
(pre- or post-application) i.e. EPA, NMFS, USFWS, 
TPWD, TGLO 

 

• Topics include proposed impacts, pros/cons of 
proposed designs, suggestions to minimize 
environmental impact of projects, alternative 
project sites, potential compensation options (if 
required) 
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ENG 4345 – Application Form 
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Items to Include with the 
application 

• Site Vicinity Map 
• Plan and cross sectional views reflecting: 

• Named waterbody and/or all aquatic 
resources within the project boundaries 

• Mean high water or ordinary high water mark 
• Cubic yards of fill material (if applicable) 
• Wetland Delineation (if applicable) 
• Dimensions and cubic yards of material 

removed during dredging (if applicable) 
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Types of Permits  
General Permits (GP) 

• For activities having minor impacts 

Nationwide General Permits (NWP) 
• Subject to Section 10 and Section 404 

for specific activities) 
• These permits are developed by 

USACE Headquarters 
• Already issued to the nation and have 

been pre-coordinated with other 
agencies for water quality impacts, 
endangered species concerns, etc. 

• Some permits require notification to 
the Corps  = Pre-Construction 
Notification (PCN) 

 
Regional General Permits (RGP) 
• Subject to Section 10  (for specific 

activities) 
• These permits are developed by the 

USACE districts 

Standard Permits (SP) 
• For activities having more than minor impacts 

Letters of Permission (LOP) 
• Subject to Section 10 only 
• These permits require a 15 Day 

Interagency Coordination 
• Do not require Section 401 CWA 

Certification 
 
Individual Permits (SP) 
• Subject to Section 10 and Section 404 
• The permits include a 15/30 Day 

Public Notice 
• Requires all other elements of permit 

evaluation 
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Commonly used NWPs 
 

NWP 3  Maintenance 
NWP 7  Outfall Structures 
NWP 12 Utility Line Activities (pipelines, power lines) 
NWP 13 Bank Stabilization (bulkheads, riprap) 
NWP 14 Linear Transportation Project  (roads, railways) 
NWP 18 Minor Discharges (fill material) 
NWP 19 Minor Dredging 
NWP 33 Temporary Construction Access and Dewatering 
NWP 35 Maintenance Dredging 

 
Each project is unique, not all projects qualify for a NWP 
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Summary of the NWP process 
• Assigned to Project Manager 
• Geographic Jurisdictional Determination 
• Determination if project meets the terms of the 

General Permit  
• Review of project plans and determination of 

completeness 
• Internal Review  
• Corps evaluates response and determines whether 

additional information or coordination is needed 
• Decision document and Verification Letter written 



BUILDING STRONG® 

Summary of the SP process 

• Assigned to Project Manager 
• Geographic Jurisdictional Determination 
• Internal Review  
• External Coordination/Public Notice 
• Forward comments to applicant 
• Applicant responds 
• Corps evaluates response and determines 

whether additional information or coordination is 
needed 
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404(b)(1) Guidelines  
Alternative Analysis  

 

• Inherent assumption to guidelines is that a non 
water dependent project does not need to be 
built in a special aquatic site 
 
 

• i.e.: Roadway   
 - basic purpose is vehicular transportation  
 - it does not need to be built in waters of the U.S.  
 
 

• It is assumed there are other practicable 
alternatives and locations that are available  
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404(b)(1) Guidelines  
Alternative Analysis  

 

• Permit can be NOT issued if it does not 
comply with the guidelines (33 CFR 320.4) 
 

• Corps has final responsibility for determining 
compliance with the guidelines 
 

• Must select “least environmentally damaging 
practicable alternative”  
 

• Level of review commensurate to impact 
(RGL 93- 2) 
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404(b)(1) Guidelines 
Alternative Analysis  

 

• The Alternative Analysis is not a 
justification of the action.   

 

• It is the process of finding other 
practicable alternatives for the action.   
 

• The majority of the actions that come into 
our office, do receive a permit, but most 
likely will not look like the action that was 
proposed. 
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Mitigation – 33 CFR 332 
• Mitigating the environmental impacts of necessary 

development actions on the Nation's wetlands and 
other aquatic resources is a central premise of 
Federal wetlands programs 

• The Clean Water Act (CWA) Section 404 permit 
program relies on the use of compensatory 
mitigation to offset unavoidable damage to wetlands 
and other aquatic resources through, for example, 
the restoration or creation of wetlands 

http://www.usace.army.mil/Missions/CivilWorks/Regulatory
ProgramandPermits/FederalRegulation.aspx  

http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits/FederalRegulation.aspx
http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits/FederalRegulation.aspx
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Type and Location of Mitigation 
• Mitigation Banks  

• Regulatory In lieu Fee and Bank Information Tracking System (RIBITS) 
http://geo.usace.army.mil/ribits/index.html 

• In-Lieu Fee 
• Permittee-Responsible Mitigation  

• Under a Watershed Approach 
• On-site and In-kind 
• Off-site and/or Out-of-Kind 

• Watershed Approach (Preservation, 
Restoration, and/or Enhancement) 

http://geo.usace.army.mil/ribits/index.html
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How much Mitigation is 
Required? 

 
• Sufficient to replace lost aquatic resource 

functions 
 
• An appropriate functional or condition 

assessment method or other suitable metric that 
is available can be used for determination of the 
amount of compensatory mitigation required 
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End of Corps Permit Process 
• The Corps generates an Environmental 

Assessment (EA) which evaluates 
environmental impacts, concludes with a 
“significance” determination if an EIS is or 
is not required 
 

• The EA takes the form of a decision 
document that concludes a decision to 
issue, issue w/conditions, or deny the 
permit application 
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Why does it take so long? 

• An estimated 4,355 permits were finalized in the 
last calendar year for the Galveston District 
• Includes pre-application meetings that were 

recorded 
 

• The Galveston District has 10 project managers 
that carry an average of 30-50 permit 
applications each 
 

• Training, section meetings, app phone calls, pre-
application meetings, JEM, office day phone 
calls, etc. interrupt review time  
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Items to include with the 
application 

• Site Vicinity Map 
• Plan and cross sectional views reflecting: 

• Named waterbody and/or all aquatic 
resources within the project boundaries 

• Mean high water or ordinary high water mark 
• Cubic yards of fill material (if applicable) 
• Wetland Delineation (if applicable) 
• Dimensions and cubic yards of material 

removed during dredging (if applicable) 
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Example Project Plans 

• How do we determine the limits of our 
geographic authority from these drawings? 
 

• How does EPA, USFWS, NMFS, TPWD, 
local agencies, adjacent landowners 
review these impacts in light of their 
regulatory authority and personal 
interests? 
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Where is the waterbody? 
 

What is being built here? 
 

What other aquatic  
resources are present? 
 

How much fill material is 
being discharged? 
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Why is this relevant to our review of the impacts to the aquatic resource? 
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What is going on here? 
 

Can YOU read this text? 
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What is being done?  
 

Where are the limits of our 
jurisdiction?  

 
What other aquatic  

resources are present? 
 

How much fill material is being 
discharged? 
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What is the acreage of the wetland? 
What are the cubic yards of fill material? 

No detail drawings showing the granite crossing, path and 
bridge, asphalt footpath, etc. were provided 
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What kind of rip rap? 
 

What size and cubic 
yards of rip rap? 

 
The water level needs a 
reference datum. Our 

regulations lists MHW or 
OHWM.  
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What is the name of the 
waterbody? 

 
What is the water level – 

MHW/OHWM? 
 

What is the size and cubic 
yards of the rip rap being 

placed for bank 
stabilization under the 

outfall?  
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What is being built? 
 

Where are the 
aquatic resources? 

 
Where is the named 

waterbody?  
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The OHWM is labeled but there are no 
units and values and no reference bottom 

elevation. 
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Example Permitted Plans 
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Tools to help 

• Better plans and maps 
• 8 ½ x 11 size – no blueprint sizes in tubes 
• Reflect the impact to the jurisdictional water of 

the U.S.  
• Participate in pre-application meetings to 

discuss the project and information that is 
needed for our review 

• Participate in the JEM process to discuss 
the project with agencies 
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Summary 

• Areas of Jurisdiction (10 and 404) 
• Jurisdictional Determinations 
• Waters of the U.S. (wetlands, other special 

aquatic sites) 
• Permit types (NWP, GP, LOP, IP) 
• Permit Evaluation Process 
• Mitigation (includes avoidance) 
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Questions ?? 
http://www.swg.usace.army.mil/  

http://www.swg.usace.army.mil/
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http://www.facebook.com/GalvestonDistrict
http://www.twitter.com/USACEgalveston
http://www.swg.usace.army.mil/
http://www.dvidshub.net/units/USACE-GD
http://www.dvidshub.net/units/USACE-GD
http://www.dvidshub.net/units/USACE-GD
http://www.dvidshub.net/
http://www.youtube.com/GalvestonDistrict
http://www.youtube.com/GalvestonDistrict
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